N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

CHO CE HOTELS | NTERNATI ONAL,
I NC.

V. : Civil Action No. DKC 2002-3613

FRANCI SCO FELI ZARDO, et al.
MEMORANDUM OPI NI ON

Presently pending and ready for resolution is the notion of
Choi ce Hotels International, Inc. (Choice) to vacate arbitration
awar d. The issues have been fully briefed and the court now
rules, no hearing being deenmed necessary. Local Rule 105.6.
For the follow ng reasons, the notion to vacate will be denied.
| . Background

Thi s case ari ses out of a franchi se agreenent between Choi ce
as franchisor and Francisco Felizardo and Erlinda Felizardo
(Def endants) as franchi sees. Def endants operated a hotel in
Santa Clara, California under the Econo Lodge marks owned by
Choi ce i n exchange for the paynent of certain fees and royalties
pursuant to the franchise agreenent with Choice. The parties’
agreenment was effective on July 15, 1997 and Choice term nated
t he agreement by letter dated April 4, 2000, follow ng the
failure of Defendants to conply with their obligations under the

contract, including failure to pay tinely royalty fees and ot her



charges due under the franchi se agreenent, whi ch pronpted Choice
to send Defendants several formal notices of default.

Following term nation of the franchise agreenment, Choice
filed an arbitration proceeding with the Anmerican Arbitration
Associ ation (AAA) against Defendants in which it sought to
recover franchise fees that had accrued during the time the
contract was in effect, along with damages due to the premature
term nation of the contract. Defendants filed a counterclaim
seeking, inter alia, rescission of the franchise agreenment and
the return of franchise fees paid on the ground that Choice had
failed to provide a required disclosure statenent and secure a
recei pt therefor. The arbitration hearing took place on July 9,
2002. In an award dated Septenber 4, 2002, the arbitrator
entered an award for Defendants in the amount of $33,970.66 and
$2, 000. 00 for costs. On Novenber 5, 2002, Choice filed the
instant action in this court seeking to vacate the arbitration
award and remand the case to the AAA for scheduling of a new
hearing before a different arbitrator.

1. Jurisdiction

There are three possible bases for a federal district
court’s exercise of jurisdiction over a given case: (1)
jurisdiction under a specific statutory grant; (2) federal

question jurisdiction pursuant to 28 U S. C. § 1331; or (3)



diversity jurisdiction pursuant to 28 U . S.C. 8§ 1332(a). See
Baltin v. Alaron Trading Corp., 128 F.3d 1466, 1469 (11" Cir.
1997) . Federal courts and state courts have concurrent
jurisdiction to enforce the FAA, Mses H Cone Meni| Hosp. V.
Mercury Constr. Corp., 460 U.S. 1, 25 (1983), however, the FAA
does not create an independent basis for federal question
jurisdiction. 1d., at 26 n. 32. Courts have held that § 10 of
the FAA, 9 U S.C. 8 10, is not a statutory grant of federal
subject matter jurisdiction. See, e.g., Baltin, 128 F.3d at
1470. Furthernmore, the instant matter involves a breach of
contract to which Maryland |aw applies.!? Choice's notion to
vacate is prem sed on the alleged m sconduct of the arbitrator
and does not depend on the “resolution of a substantial question
of federal law.” See Franchise Tax Bd. of State of California
v. Construction Laborers Vacation Trust for Southern California,
463 U.S. 1, 28 (1983); Baltin, 128 F.3d at 1472. Feder al
question jurisdiction is therefore also not present.

At issue is whether diversity jurisdiction exists in this
case. Diversity jurisdiction exists pursuant to 28 U S.C. 8§

1332(a) in all civil actions where the matter in controversy

1 According to the arbitration clause of the franchise
agreenent, Maryland state | aw applies to the substantive matters
in di spute between the parties.
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exceeds $75,000 and is between citizens of different states.

| d. Defendants do not contest that they and Choice are citizens
of different states; instead, Defendants argue that the anount
in controversy between the parties does not exceed $75,000. The
state court claimthat Choice initially filed agai nst Defendants
in November 2000 in the Circuit Court for Montgomery County
sought $6,313.21 in wunpaid franchise fees and $39,600 in
i qui dat ed damages. Paper 4, Ex. 1, at 4. In the demand for
arbitration that Choice nade agai nst Defendants in April 2001
Choi ce sought relief in the amount of $46,266.41. 1d., Ex. 5,
at 1. In the closing brief Choice submtted in the arbitration,
it requested that it be awarded the sumof $56,711.23.2 Id., Ex.
11, at 14. Def endants note that at no time have Choice’'s
demands agai nst them exceeded the $75, 000 anount required for
diversity jurisdiction.

Courts are not uniformin their approach to determ ning the
amount in controversy in an action challenging an arbitration
awar d. Some |l ook solely to the anmpunt of the award. See
Goodman v. CIBC Oppenheiner & Co., 131 F. Supp.2d 1180, 1184

(C.D.Cal. 2001) (holding that “[t]he amount in controversy is

2 Choice notes in its Reply that the arbitration award
al so included the costs of arbitration, approximtely $
8,880.00, thus bringing the anmbunt to $ 65, 238.13. Paper 6, at
1.



equal to the arbitration award regardl ess of the anount sought
in the underlying arbitration.”); see also Mannesmann Demati c
Corp. v. Phillips, Getschow Co., No. Civ. A 3:00-CV-2324-G,
2001 WL 282796 at * 2 (N.D.Tex. March 16, 2001) (adopting the
“sound approach” taken by the Sixth and Eleventh Circuits to
depend solely on the amount of the award in an action to
vacate). O her courts have noted that, where a remand i s sought
in addition to the vacating of the award, it m ght be proper to
| ook at the underlying anount sought. See Sirotzky v. New York
St ock Exchange, No. 02 C 0970, 2002 WL 1052029 at *3 (N.D. II1I.
May 20, 2002) (noting that under Hough v. Merrill Lynch, Pierce,
Fenner & Smth, Inc., 757 F.Supp. 283 (S.D.N Y. 1991), the
ampunt in controversy may consist of the ampbunt sought in the
underlying arbitration where a plaintiff petitions for a remand
for rehearing in addition to vacation of an earlier arbitration
award); see also Baltin, 128 F.3d at n. 16 (observing that had
the plaintiffs requested an award nodification that would
provide themw th noney in addition to reducing or elimnating
the arbitration award against them the anount in controversy
m ght include nore than just the amount of the arbitration
awar d) .

It is the burden of the party asserting jurisdiction to

denonstrate that jurisdiction exists. Lovern v. Edwards, 190
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F.3d 648, 654 (4" Cir. 1999). While the amunt of the
arbitration award i s only $33,970. 66 pl us $2000 i n costs, Choice
did request a remand to the AAA for a rehearing of the matter
when it filed its motion to vacate. Paper 1, at 16. From
Choice’s perspective, at the time it filed its notion, it not
only sought to avoid the $35,970.66 award to Def endants but al so
sought to obtain the original arbitration claim against
Def endants. Paper 6, at 1. Thus, from the perspective of the
party filing suit, the ampunt in controversy was a swing from
m nus $36,000 to a plus of about $60,000, a total of
approxi mately $96, 000. The anmounts sought by each party are
mut ual | y excl usi ve and woul d not be set offs agai nst each ot her.
Al though it is not entirely free fromdoubt, the court concl udes
that, |ooking at both the ampunt of the award sought to be
avoi ded and the additional ampunt sought to be obtained by the
novi ng party on remand, the ampunt in controversy in this case
exceeds $75,000 and that diversity jurisdiction exists.
I11. Standard of Review
Review of an arbitrator’s award is

severely circunscribed. | ndeed, the scope

of review of an arbitrator’s valuation

deci sion is anong the narrowest known at | aw

because to allow full scrutiny of such

awards woul d frustrate the purpose of having

arbitration at all-the quick resolution of

di sputes and the avoidance of the expense
and del ay associated with litigation.



Apex Pl umbi ng Supply v. U.S. Supply Co., Inc., 142 F.3d 188, 193

(4th Cir. 1998). If there is a valid contract between the
parties providing for arbitration, and if the dispute resol ved
in the arbitration was within the scope of the arbitration
cl ause, then substantive reviewis limted to those grounds set
out in 8 10 of the Federal Arbitration Act (FAA), 9 U S. C 8§
10(a). That section allows vacating of an award (1) where the
award was procured by corruption, fraud, or undue nmeans; (2)
where there was evident partiality or m sconduct on the part of
the arbitrator; or (3) where the arbitrators exceeded their
powers, or so inperfectly executed them that a nutual, final,
and definite award upon the subject matter submtted was not
made. 9 US.C. §8 10(a). In addition, a court nmay overturn a
|l egal interpretation of an arbitration panel if ®“it is in
mani f est disregard for the law.” See, e.g. Apex Plunbing, 142
F.3d at 193 (“Federal courts may vacate an arbitration award
only upon a showing of one of the grounds listed in the [FAA],
or if the arbitrator acted in manifest disregard of the |aw');
Upshur Coals Corp. v. United M ne Workers of Anerica, 933 F.2d
225, 229 (4" Cir. 1991). Mere msinterpretation of a contract

or an error of |aw does not suffice to overturn an award. See

Upshur, 933 F.2d at 229. The burden is on the party chall engi ng



an award to prove the existence of one of the grounds for
vacating the award.
V. Anal ysis
Choi ce argues that the arbitration award nust be vacated
because the arbitrator exceeded the authority granted to hi mby
the parties or, in the alternative, because the award was made
in mani fest disregard of the |aw. Def endants chal |l enge the
notion to vacate, asserting that Choice has failed to neet the
very high standard for vacating an arbitration award.
A. Authority Granted to Arbitrator by the Parties
Choice argues that the arbitration award nust be vacated
pursuant to 8 10 of the FAA because the arbitrator exceeded the
authority granted to him by the parties by ignoring the plain
| anguage of the contract: (1) stipulating receipt by Defendants
of the uniformfranchise offering circular (UFOC); (2) requiring
that Maryland |aw be applied to the resolution of disputes
bet ween the parties; and (3) requiring that any clains be fil ed,
if at all, within three years of the date they accrued.
According to the Supreme Court:
[t]he arbitrator may not ignore the plain
| anguage of the contract; but the parties
having authorized the arbitrator to give
meaning to the | anguage of the agreenent, a
court should not reject an award on the

ground that the arbitrator msread the
contract.



United Paperworkers Int’l Union, AFL-CIO v. Msco, Inc., 484

U.S 29, 38 (1987). As the Fourth Circuit has stated:
[a] | t hough we may di sagree w th an
arbitrator’s interpretation of a contract,
we must uphold it so long as it draws its
essence fromthe agreement. As long as the
arbitrator is even arguably construing or
applying the contract, a court may not
vacat e t he arbitrator’s j udgment .
Consequently, an award may be overturned
only if the arbitrator must have based his
award on his own personal notions of right
and wong, for only then does the award fail
to draw its essence fromthe [agreenent].

Upshur, 933 F.2d at 2209.

In the arbitration wunderlying the present action, the
arbitrator found that Choice “failed to denonstrate the
exi stence of a valid contract, including conpliance with FTC
rul es regardi ng franchi se agreenent disclosures”. Paper 4, EX.
9, at 3. Choice clainms that the arbitrator ignored the plain
| anguage of the contract stipulating receipt by Defendants of
the UFOC. In fact, after wei ghing the evidence presented by the
parties as to whether the UFOC di scl osure statenment was in fact
provi ded to Defendants, the arbitrator found that the el enents
of a binding contract required by Maryland | aw were not present
and that there was no real understanding or agreenent between

the parties. Choice also argues that the arbitrator ignored the

pl ai n | anguage of the contract requiring himto apply Maryl and



law to the resolution of disputes between the parties.
Reviewing the arbitrator’s award, it 1is clear that the
arbitrator’s conclusion that no contract was forned was based
upon an application of Maryland |aw. While Choice may di sagree
with the arbitrator’s conclusions, the arbitrator did not exceed
his authority by finding no contract existed and did not ignore
the plain | anguage of the contract requiring the application of
Maryl and | aw.

Choice also argues that the arbitrator exceeded his
authority by not disqualifying Defendants’ counterclaim for
bei ng brought outside the three year limt provided at paragraph
20(k) of the franchise agreenent. Choi ce points out that
Def endants’ counterclaimwas not properly “filed” according to
the Commercial Arbitration Rules of the AAA and that Choice had
made its objections on these grounds to the arbitrator in its
closing brief in connection with the hearing. See Paper 4, Ex.
11, at 13. Although the arbitrator does not address Choice’s
objection in the text of his award, the court cannot concl ude
that the arbitrator ignored Choice’'s argunments regarding the
requi renments of paragraph 20(k) of the franchi se agreenent. The
arbitrator may have decided, rightly or wongly, that Choice had
wai ved its objection or that paragraph 20(k) was for sone reason

not valid or binding upon the parties. Choice has not net its
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burden of proving to this court that the arbitrator “based his

award on his own personal notions of right and wong.” See
Upshur, 933 F.2d at 229. As the Fourth Circuit has stated, “a

concl usion reached by the [arbitrator], even if questionable .

does not constitute exceeding [his] power.” Apex Pl unbing,

142 F.3d at 194 (internal citations omtted). Choice’'s notion
to vacate based on the claimthat the arbitrator exceeded his
authority nust therefore be denied.
B. Manifest Disregard of the Law
According to the Fourth Circuit:
[nJot only is an arbitrator’s fact finding
and contract interpretation accorded great
def erence, but its interpretation of the | aw
is accorded deference as well. A | egal
interpretation of an arbitrator may only be
overturned where it is in manifest disregard
of the |aw An arbitration award is
enf orceabl e even if the award resulted from
a msinterpretation of law, faulty | egal
reasoni ng or erroneous | egal concl usion, and
may only be reversed when arbitrators
understand and correctly state the |aw, but
proceed to disregard the sane.

Upshur, 933 F.2d at 229 (internal citations omtted).

Choi ce argues that the arbitrator nade his award i n mani f est
di sregard of the |laws of Maryl and. First, Choice argues that
the arbitrator acted in mani fest disregard of the [ aw by making
a finding contrary to the contractual provision that specified

t hat Defendants had received the UFOC. According to Choice,
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Maryl and | aw required the arbitrator to recognize and enforce
t hat provision. Second, Choice argues that the doctrine of
equi t abl e estoppel, recognized by Maryland, required a finding
in favor of Choice; the refusal of the arbitrator to recognize
that this doctrine applied to the facts of the dispute was
therefore in manifest disregard of the [|aw Third, Choice
argues that because both the | anguage of the contract and the
Maryl and statute of |imtations barred any claim not brought
within three years, the arbitrator acted in manifest disregard
of the law by allowi ng Defendants’ counterclaimto go forward.
Fourth, Choice argues that the Maryl and Franchi se Regi stration
and Di sclosure Law regulating the offer and sale of franchises
under certain circunstances does not apply to the transaction
bet ween the parties and therefore, the arbitrator’s application
of this law to the dispute between the parties was in manifest
di sregard of the law. Fifth, Choice argues that Maryl and | aw on
contract rescission required Defendants to nake an effective
attenpt to rescind the franchise agreenent. By hol di ng that
Def endants were entitled to rescission even though they had not
made such an attenpt, the arbitrator acted in mani fest disregard
of the I aw.

The only record of the arbitrator’s decision and reasoni ng

is contained in the text of the arbitration award. Paper 4, Ex.
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9. Wth respect to Choice’'s argunents regarding the
arbitrator’s disregard for Maryland' s contract and franchise
law, a review of the arbitration award reveals that Choice’s
objections are essentially to the arbitrator’s application of
these laws. Even if the arbitrator msinterpreted these |aws,
engaged in faulty |egal reasoning, or came to erroneous | egal
concl usi ons, however, this court would still not have a basis
for vacating the award. See Upshur, 933 F.2d at 229.

The arbitrator does not discuss the doctrine of equitable
estoppel, Maryland s statute of limtations, or Maryland | aw on
rescissioninthe text of the award. It is therefore inpossible
for the court to conclude that the arbitrator understood and
correctly stated the law, but disregarded it anyway. As the
Sixth Circuit observed, “[a]rbitrators are not required to
explain their decisions. |If they choose not to do so, it is all
but inpossible to determ ne whether they acted with nmanifest
di sregard for the |law.” Dawahare v. Spencer, 210 F.3d 666, 669
(6th Cir. 2000) (citing Merrill Lynch, Pierce, Fenner & Smth v.
Jaros, 70 F.3d 418, 421 (6'" Cir. 1995)).

No transcript of the hearing that took place on July 8, 2002
has been submitted to the court, however, a review of the briefs
that the parties submtted to the AAA arbitrator reveal s that

Choice did nmake argunents to the arbitrator based on the
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doctrine of equitable estoppel, Maryland | aw on rescission, and
the limtations period of three years provided for in the
contract at paragraph 20(k) of the franchise agreenment. Paper
4, Ex. 11, at 11-13. \Wile this helps to denonstrate that the
arbitrator was aware of the |aw, Choice nust still denonstrate
that the arbitrator chose not to apply that |law. See Dawahar e,
210 F. 3d at 669 (“to find manifest disregard a court nust find
two things: the relevant |law nust be clearly defined and the
arbitrator nust have consciously chosen not to apply it.”). In
Montes v. Shearson Lehman Brothers, Inc., 128 F.3d 1456 (11th
Cir. 1997), the Eleventh Circuit found that an arbitrati on panel
acted in manifest disregard of the |aw where the defendant’s
attorney urged the panel to disregard the applicable I aw and
there was no evidence that the arbitrators had rejected the
urging when it ruled in favor of the plaintiff. See id. at
1458-59, 1464. In the present case, Choice’s estoppel,
rescission, and limtations argunments were nade in its closing
brief submtted to the arbitrator after Defendants submtted
their brief, and thus Defendants had no opportunity to respond.
There is no evidence that Defendants urged the arbitrator to
di sregard the |law that Choice identified and discussed. See
Marshall v. Green G ant Co., 942 F.2d 539, 550 (8!" Cir. 1991)

(“[T] here nust be sone showing in the record, other than the
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result obtained, that the arbitrators knew the | aw and expressly
di sregarded it.”). Choice’'s notion to vacate the award on the
basis of the arbitrator’s manifest disregard of the |aw nust
t heref ore be deni ed.
V. Concl usion

For the foregoing reasons, the notion of Choice Hotels to
vacate the arbitrator’s award will be denied. A separate order

will follow.

DEBORAH K. CHASANOW
United St at es Di strict Judge

August __ , 2003



